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Part 1 - Purpose

1. This supplementary submission is made by the Associations of Independent Schools of
the Australian Capital Territory, New South Wales, the Northern Territory, South
Australia, Tasmania, Victoria and Western Australia and Independent Schools
Queensland (the Associations) following the pre-drafting consultation on 17 March 2009
and the non-government schools’ consultation on 24 March 2009 before Commissioner

Whelan in AM2008/33 Educational Services (Other than Higher Education) Industry.

2. This supplementary submission addresses both the submissions made by other
interested parties in this matter and some differences in the content of the proposed

award coverage.

Part 2 —Scope of Proposed Modern Awards

Associations

3. The Associations will confine this submission to the matters relevant to the independent

school education sector.

4. The Associations support:



(a)

(b)

(c)
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separate awards for the three sectors of school education, namely government
schools, Catholic schools and independent schools;

the awards to be made for independent schools to include the preschool and
child care operations of independent schools, as they are an integral component
of the education program of schools; and

two modern awards for independent schools, namely the Independent Schools
Teachers Award 2010 and the Independent Schools General Employees Award
2010, with this latter award to cover the employment of non teaching employees
employed by schools.

National Catholic Education Commission (NCEC)

5. The NCEC supports:

(a)

(b)

(c)

separate awards for the three sectors of school education, which supports the
position of the Associations;

the inclusion of the child care and preschool operations conducted by Catholic
schools in the modern awards proposed for Catholic schools; and

supports the making of separate awards for the teaching and non-teaching staff
of Catholic schools.

6. The supplementary submission of the NCEC of 3 April 2009 requests adjournment of
consideration of a modern award for Catholic schools to Stage 4 of the Commission’s
Award Modernisation Process. The Associations do not object to the request.

7. In addition to the submission on 17 and 24 March 2009, the NCEC has made further
submissions relating specifically to the issues that impact upon Catholic schools.

Independent Education Union of Australia (IEUA)

8. The IEUA has an alternative position. The IEUA supports:

(a)

(b)

(c)

award coverage for non-government schools, which includes both independent
schools and Catholic schools. The IEUA, like the Associations and the NCEC,
supports separate awards for the government school education sector;

the inclusion of child care and preschool operations in the awards to cover non-
government schools, where the operations are conducted by the non-
government school; and

supports the making of separate awards for the teaching and non-teaching staff
of non-government schools.
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Christian Schools Australia (CSA)

9.

The CSA submission suggests that it supports the separation of award coverage. The
submission appears to support Christian schools being included with other independent
schools but not with government or Catholic schools. The submission is primarily
confined to providing the CSA’s position with respect to five highly specific matters
concerned with the application and content of awards.

Livingstone Services (Aust) Pty Ltd (Livingstones)

10.

Livingstones represents eleven independent schools in Queensland, with five of those
schools also represented by the Queensland Anglican Schools Commission. The
Livingstones' submission:

(a) supports the making of two awards for all non-government schools, with one
award applying to teachers and a second award applying to the general staff of
schools;

(b) supports separate award coverage for government schools;

(c) in contrast to the submissions of the Associations, the NCEC, and the |IEUA, does
not support the inclusion of preschool or early childhood teachers in the same
award as teachers employed by non-government schools. Livingstones support
the inclusion of preschool or early childhood teachers in a general staff award, if
they are being employed in a long day care facility operated by an independent
school. As a preliminary comment, the majority of teachers, whether qualified as
primary or secondary teachers hold a four-year university qualification. A
significant proportion of preschool or early childhood teachers hold a four-year
university qualification, although some are three-year trained. Regarding
preschool or early childhood teachers as non-teaching employees denies their
status as qualified educators; and

(d) supports the inclusion of child care employees in a non-government schools
award for non-teaching employees.

Queensland Anglican Schools Commission (QASC)

11.

12.

13.

The QASC supports the making of two awards, one for teaching employees and another
for non-teaching employees of schools. The submission does not differentiate between
non-government schools but primarily confines its comments to Queensland Anglican
schools.

In a number of respects, the QASC submission supports the approach of the
Associations, albeit seeking greater specification in relation to some matters.

The QASC represents 20 schools, with five of the schools also being represented by
Livingstones.
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Department of Education and Early Childhood Development (DEECD)

14.  The Victorian DEECD supports separate awards for government schools but does not
make any comments about award coverage in relation to Catholic and independent
schools. However, the DEECD acknowledges the long history of separation and the
differences between the school education sectors.

15.  The DEECD supports the deferral of the Commission’s review of the Educational Services
(Other than Higher Education) Industry until Stage 4 of the Award Modernisation
Process or later. The Associations do not object to the deferral of the Commission’s
consideration of government school education until later in the process. However, the
Associations do not support the deferral of the award modernisation process as it is
scheduled to apply to independent schools.

16.  Accordingly, the Associations request the Commission to continue the award
modernisation process, as scheduled, with respect to independent schools and
preschools and child care facilities conducted by independent schools. The publication
of modern awards on 4 September 2009 will assist employers and employees in this
sector to plan for changes in 2010.

Australian Education Union (AEU)

17. The AEU submission supports separate award coverage for government and non-
government schools but does not differentiate between independent and Catholic
schools.

18. The AEU seeks to adjourn the award modernisation process with respect to the
employees of Victorian government schools, TAFEs, preschools and AMES.

19. The Associations have no objection to the deferral of the award modernisation process
with respect to Victorian government schools, TAFEs and the AMES. However, as the
Associations support the making of modern awards incorporating the preschool
operations of independent schools, the Associations do not support the deferral of the
award modernisation process in respect of preschools conducted by independent
schools.

20.  Paragraph 46 and Part X of the AEU submission (6 March 2009) refer to the Australian
Higher Education Practice Teaching Supervision Award 1990. In paragraph 46, the AEU
states this award “applies to school teachers in both government and non-government
sectors” but states that the “employers in this case are universities”. Paragraph 125 in
Part X of the submission states that the universities have an obligation to make
payments to teachers “for 1 KS & dzZLISNIA aA 2y 2F &addzZRSyd 8
academic or professional preparation or for the coordination of the work of such
supervisory teachers”. The AEU states that these universities “are said to be the
employers of the teachers for those purposes”.
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23.

24.
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The Associations submit that the award is invalid with respect to non-government
schools. That is, universities cannot be “said” to be the employers of teachers employed
by independent schools nor is there an employer/employee relationship between
teachers and the universities, having regard to the standard tests for determining
whether an employer/employee relationship exists. Independent schools encourage
their teachers to accept responsibility for supervising student teachers placed in schools
to gain teaching experience. Supervising the work of a student teacher cannot take
place without the support and permission of the independent school. The independent
school teacher remains an employee of the independent school. The student teacher is
regarded as being placed with the school, not with an individual teacher. The school
retains the responsibility for the student teacher whilst undertaking a practice teaching
round at the school. The university does not have the right to direct or control the work
of a teacher employed by an independent school. The university does not make the
payment directly to the teacher. The university makes the payment to the school. The
university does not deduct tax instalments to remit to the Australian Taxation Office.
The university does not issue an annual payment summary to the teacher employed by
the independent school.

In 1992, independent and Catholic school employers invited the Commission to act of its
own motion under s.33 of the Industrial Relations Act 1988 (Cth.) to inquire into the
Award with a view to having it cancelled. In a decision of 17 June 1992 (Print K3351), a
Full Bench of the Commission accepted this submission. The Commission convened
proceedings under s.33 to determine whether there was a basis upon which the Award
should be cancelled. The school employers asserted that the Award was invalid because
of the absence of any employment relationship between a university and a supervising
teacher, who was employed by a school. In the alternative, the school employers
asserted that the Commission should cancel the Award because of its uncertain
application. The unions and the universities asserted that there was an employment
relationship. After receiving written submissions, the Commission issued a statement on
12 October 1993 (Print K9512) stating that the scope of the inquiry was directed to
considering whether the Award was invalid or whether it could be varied to remove any
uncertainties. As a result, the IEUA and the AEU proposed a variation. School employers
proposed an alternative variation. A hearing was held on 19 November 1993, which was
adjourned for decision. To date, the Commission has not made a decision.

The Associations oppose the AEU position with respect to this award. It is not
appropriate to include in a modern award an allowance to be paid to a teacher, which
relies upon the remittance of monies by an organisation external to the employer,
which, in this case, is a university. The funds available to universities for this purpose are
provided by the Federal Government. As such, the funds are subject to Federal
Government policy.

Therefore, the Associations submit that an allowance should not be included in a
modern award applying to independent school teachers. It is not an allowance that is
paid by the independent school employer. The independent school employer does not
have access to Federal Government funding for this purpose. It is suggested that the
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Federal Government and the universities should implement an alternative arrangement
to encourage schools and their teachers to support the training of student teachers. Itis
not an award matter.

It is noted that the IEUA has not sought to include such an allowance in a modern award
applying to non-government schools.

On 17 March 2009, the submissions of Mr Pill, for Group of Eight Universities in
paragraphs 478 and 503 to 510 (Transcript) and Ms Pugsley, for the Australian Higher
Education Industrial Association, in paragraphs 603 to 619 (Transcript) supported the
Associations’ position with respect to the Australian Higher Education Practice Teaching
Supervision Award 1990.

The AEU supplementary submission of 14 April 2009 clarified its position with respect to
award coverage for the government education services industry. It is noted that the
AEU seeks to include early childhood teachers in a modern award where those teachers
are employed in facilities attached to, co-located with or jointly administered by a
government school. The AEU states that there should be “one occupational award
covering teaching in early childhood education work locations not covered by the above”
on page 2 of its supplementary submission. It is understood that the AEU is not seeking
to include early childhood teachers employed by independent schools, as the purpose of
the submission is to explain the AEU’s position with respect to the government
education services industry.

Australian Principals Federal (APF)

28.

The APF submission supports the adjournment of the award modernisation process with
respect to the employees of Victorian government schools. The Associations do not
object to the submission of the APF, as the APF expresses no position with respect to
award coverage for independent schools.

Liquor Hospitality and Miscellaneous Workers Union (LHMU)

29.

30.

The LHMU supports a modern award applying to child care employees and to ‘preschool
and specialist teachers’. Paragraph 9 of the LHMU submission (6 March 2009)
reproduces clause 4 of the proposed LHMU award which excludes “employees of
independent schools and colleges”. In a supplementary submission made on 27 April
2009, the LHMU does not appear to change its submission with respect to independent
schools. Attachment A to the supplementary submission (27 April 2009) does not seek
to replace subclause 4.3 of the draft modern award filed on 6 March 2009, which
excludes independent schools from coverage.

The Associations support the LHMU’s submission in this respect, as it reflects the
Associations’ preference to include child care and preschool employees working in
facilities operated by independent schools in modern awards applying to independent
schools.
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Australian Services Union (ASU)

31.

32.

33.

The ACTU submission [paragraph 87, Transcript, 26 May 2008] in relation to coverage of
a private sector clerical award stated: &T)he Private Sector Clerical Industry Award
subject to exclusions within specified industries, the award will apply to the employment
by employers in the private sector non-government sector of employees engaged in
clerical, customer service, admin, supervisory, para-professional and/or managerial or
office work. Exclusions include persons employedbimks, building societies, insurance
including health insurance, non-government schools and collegeshipping, airlines,
retail, contract call centres, telecommunications services, business equipment, legal
services and betting and lotteries” (emphasis added).

The ASU submission supports the inclusion of clerical employees employed by
independent schools in an award applying to independent schools.

The Associations’ proposed Independent Schools General Employees Award 2010 applies
to clerical and administrative employees employed by independent schools.

Victorian TAFE Association (VTA)

34.

35.

The VTA submission states that TAFEs should have separate award coverage from
schools and preschools. The Associations agree that award coverage for TAFEs should
not be combined with award coverage for schools.

The VTA submission seems to support an award for VET teachers. The Associations have
no objection to an award for VET teachers provided that VET teachers employed by
independent schools will be covered by the proposed Independent Schools Teachers
Award 2010. The Associations agree with the VTA that the conditions of employment
for TAFE teachers, including VET teachers employed by TAFEs, are different to those of
teachers, including teachers teaching VET programs in schools, employed by
independent schools. This submission was reiterated by the Associations during
submissions on 24 March 2009.

Group Training Australia (GTA)

36.

37.

The Associations have no objection to including provisions for apprentices and trainees
in the proposed Independent Schools General Employees Award 2010.

However, as the arrangements applying to apprentices and trainees have no relevance
to teachers, the Associations do not support the inclusion of such arrangements in the
proposed Independent Schools Teachers Award 2010.

Kindergarten Parents Victoria (KPV)

38.

The KPV submission supports bringing forward the children’s services industry to Stage
3, rather than Stage 4, of the award modernisation process. Whilst the Associations do
not object to the KPV proposal, the Associations do not support any delay of the award
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40.

41.

42.
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modernisation process as it applies to independent schools and preschools operated by
independent schools.

KPV makes no mention of preschools and child care facilities operated by schools,
including independent schools.

In relation to the KPV submission, the Associations reiterate their support for including
preschool and child care facilities operated by independent schools in awards applying
to independent schools.

By way of support for the Associations’ position, paragraph 4(b) of the KPV submission
describes the staffing of stand-alone preschools. Preschools operated by independent
schools are different. They do not stand alone. Preschool education, whether for three
year old or four year old children, fits within the school’s total educational program. In
terms of operation, teachers and assistants are employed to implement the education
program. They are not required to employ cleaners or clerical staff or to manage the
functioning of a parent-based management committee. The school’s administrative and
operational employees provide all services, allowing teachers, together with their
assistants, to deliver the preschool education program.

The conditions of employment and some responsibilities of preschool or early childhood
teachers employed by independent schools are different to those of teachers employed
in stand-alone preschools. The Associations rely upon paragraphs 19 to 24 of their
submission provided to the Commission on 6 March 2009.

Education Providers Industrial Association (EPIA)

43. The EPIA submission supports award coverage for English language colleges being
separate from school education. This submission supports the Associations’ position.

Superannuation funds

44. The Associations have not examined the submissions of the superannuation funds in
detail.

45.  If the superannuation funds were listed in federal awards or NAPSAs applying to

independent schools, then there is no objection to their inclusion in modern awards
applying to independent schools. The Associations have added a superannuation fund
to the list of funds since lodging the draft awards on 6 March 2009. The additional
superannuation fund is Christian Super.

Part 4 — IEUA Submission (10, 17 and 24 March 2009)

46.

In this Part, the Associations comment upon the IEUA submissions as they affect
independent schools.
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50.

51.

52.

53.
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IEUA identifical A 2y 2F WLINAYOALI £t Q FSRSNIE |4l

In paragraphs 26 to 30 of IEUA’s submission of 10 March 2009, the IEUA made
submissions about the awards that it regards as principal federal awards.

The IEUA submitted that wages and conditions for teachers and for all other employees
should be based on the Victorian Catholic Schools and Catholic Education Offices Award
1998 [AP801922] (the Victorian Catholic Schools Award).

The Associations rely upon paragraphs 29 to 33 of the submission made on 6 March
2009, which submits that there are no principal federal awards. A similar position was
submitted by the NCEC (paragraphs 46 to 49, 6 March 2009).

It is submitted that there is no principal award, federal or otherwise, in the independent
school education sector. In addition, the Associations note that the information
provided in Annexure 2 to the IEUA submission indicates that Victorian Catholic school
teachers in 2008 represented only approximately 15% of the full time equivalent
number of teachers in both independent and Catholic schools in Australia.

The Associations also submit that regard should be had to the financial and other
impacts on employers other than those in Victorian Catholic schools. There are many
significant differences between the awards covering independent school employees
throughout Australia, particularly for employees other than teachers. These include key
employment conditions and classification structures. For example, the classification
structures for non-teaching staff members in independent schools in Western Australia,
South Australia, Tasmania and the Northern Territory conclude at significantly lower pay
points than the Victorian Catholic Schools Award. The classification criteria in the
Victorian Catholic Schools Award would also result in many employees being translated
to significantly higher rates of pay.

The Associations have been cognisant of the different award conditions in operation in
independent schools throughout Australia in developing the proposed awards. The
Associations have also had regard to the modern awards made by the Commission (to
date) in developing what the Associations believe to be realistic proposals for modern
awards applying to independent schools. The Associations’ proposed awards, as
currently drafted, will result in significantly increased regulation of some employment
conditions for employees other than teachers in most independent schools in Australia.
In addition, the Associations’ proposed classification structure for general employees
will also result in a far more extensive classification structure than currently exists in any
state or territory and significantly higher minimum award rates of pay for many
employees in most states and territories.

If the Commission were to accept the IEUA submission, then the Associations believe
that it would lead to further significant increases in the cost of award entitlements for
employers in most states and territories.
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Part 5 - Teachers

54. Inthe following paragraphs, the Associations

(a) note changes that have been made to the Associations’ draft Independent Schools
Teachers Award 2010 since lodged with the Commission on 9 March 2009;

(b) highlight the areas in which the IEUA and the Associations have reached consent
as a result of discussions following the Commission’s non-government schools
consultation on 24 March 2009 and subsequent communications;

(c) provide comments about the IEUA’s draft award and submission, as lodged with
the Commission on 10 March 2009, and the IEUA’s verbal submissions on 17
March 2009 and 24 March 2009; and

(d) provide limited comments about the submissions and draft awards submitted by
Livingstones and the NCEC.

55.  This part of the submission will address the above on a clause by clause basis.

56.  Attached to this supplementary submission as Annexure A is an updated version of the
Associations’ draft for an Independent Schools Teachers Award 2010. In the following
paragraphs, the clause title and number refer to the clause in the Associations’ draft
award for teachers dated 27 April 2009 unless otherwise stated.

Title (Clause 1)

57. The title of the award proposed by the Associations reflects the industry sector to which

the modern award is expected to apply. However, the matter of coverage is to be
determined by the Commission and will ultimately determine the title of the award.

Definitions and Interpretation (Clause 3)

58.

59.

Four and five year trained teachers

Following discussion with the IEUA, the Associations varied the definition of four and five
year trained teachers. The original drafting provided for the employer to determine
whether the qualifications of a teacher were equivalent to those described in the
definition for example, ‘four year trained means a teacher who has completed a
university degree in education that requires four years of full time study or the
equivalent as determined by the employ@®he re-drafted clause provides for external
bodies such as the National Office of Overseas Skills Recognition [NOOSR] and/or
state/territory teacher registration bodies to determine the equivalence of a teacher’s
qualifications.

The re-drafted clause also has regard to many overseas qualifications not being
recognised by independent experts as equivalent to Australian qualifications. The
proposed clause does not prohibit an employer from electing to recognise qualifications
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63.

64.

65.
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for salary classification purposes even if they are not recognised by NOOSR or teacher
registration bodies.

The Associations suggest that the re-drafted clause will better address the difficulties
that exist for independent schools when attempting to appropriately classify teachers
who hold overseas qualifications and prevent the inevitable disputes between the
school and the IEUA over the equivalence of certain teaching qualifications which can be
very complex.

Three year trained teachers

The Associations have also included a definition for a three year trained teacher. This
definition is drafted along the same lines as the definitions for four and five year trained
teachers. The Associations acknowledge that while the overwhelming majority of three
year trained teachers are already at the top of the salary scale in their respective awards
and/or NAPSAs, there are some with more limited progression due to extended periods
of maternity leave, for example. In almost all states and territories, a four year post-
secondary school qualification is required before a person is registered or accredited to
teach, unless they are currently registered or were deemed to be registered or
accredited at the time the legislation was introduced in their state or territory.

Definition of an independent school

The Associations rely upon paragraph 43 of the submission made on 6 March 2009. The
Associations do not agree with the IEUA’s decision to define the ‘Non-government
schools industry’.

The Associations note that the NCEC draft award defines a ‘catholic school’ and the
Livingstone’s draft award defines ‘non-government schools’.

Definition of a school year

The Associations rely upon paragraph 44 of the submission made on 6 March 2009.
Contrary to the definition included in the draft award submitted by the IEUA, the
Associations consider that the definition of a school year, which comprises term weeks
and non-term weeks, must include the reference to term weeks and non-term weeks.
The draft awards submitted by NCEC and Livingstones contain the Associations’
preferred drafting.

Definition of term weeks and non-term weeks

The Associations submit that the definitions of term weeks and non-term weeks in the
Associations’ draft awards (teaching and general employees) are very similar to the
definitions contained in the draft award submitted by the IEUA, and the same as the
definitions in the draft awards submitted by NCEC and Livingstones. On that basis we
rely upon paragraph 44 of the submission made on 6 March 2009.

Definition of a teacher
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In their draft award, the Associations defined a teacher as ‘engaged and paid as such’.
The Associations rely upon paragraphs 48 and 49 of the submission made on 6 March
2009. The Associations consider the definition contained in the IEUA’s draft award to be
limiting. The Associations note that the draft award submitted by Livingstones defines a
teacherasWI LISNE2Yy NBIA&AaGSNBR a I GSIFOKS
a non-government school’. Teacher registration or accreditation is not currently
required in the Australian Capital Territory. The draft award submitted by NCEC defines
a teacher as ‘a person employed as such in a Catholic school’.

Coverage (Clause 4)

67.

68.

69.

70.

Exclusion of Principal, headmaster, headmistress, deputy principal, or head of school.

Coverage was a major component of the discussions between the Associations and the
IEUA that followed the 24 March non-government schools’ consultation. In particular,
the Associations’ desire to exclude a principal, headmaster, headmistress, deputy
principal, or head of school (howsoever named) from the modern award applicable to
teachers in the independent school sector. The Associations rely upon paragraphs 50 to
55 of the submission made on 6 March 2009.

The NCEC draft award supports the Associations submission in relation to exclusions, as
does the Livingstones’ draft award.

In his verbal submission on 17 March 2009, Mr Odgers from the IEUA described heads of
schools as teachers with senior responsibilities [PN893]. The Associations agree that the
positions to be excluded from coverage of the award are held by teachers who have
been promoted to management or executive level. Heads of school have a significantly
reduced teaching load to allow them to perform their responsibilities for a significant
section of the school, including administrative, pastoral and curriculum based duties.
Many heads of school have similar responsibilities to a principal. Deputy principals also
have significantly reduced teaching loads. In all schools, large and small, the deputy
principal is the second in charge and is expected to be able to step into the role of
principal on an emergency, or intermittent basis and for longer periods of time if, for
example, the principal takes sabbatical leave or long service leave. Where there is more
than one deputy principal employed in the school it is common for them to take turns at
leading the school during the principal’s absence. The deputy principal role is
considered essential training for a principalship.

The Associations disagree with the IEUA’s assessment of the level of management
responsibility involved in the roles that the Associations are seeking to exclude. While
heads of school and deputy principals are not ultimately responsible for the
appointment and dismissal of staff in independent schools, they are heavily involved in
the recruitment and selection of teachers and they are often delegated the
responsibility for the performance management of teachers up to the final stage of
dismissal.
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Should the Commission decide against the Associations’ position in relation to subclause
4.4(f) of the draft award, the Associations submit that it will be critical that the
Commission exclude the relevant positions from the maximum 205 attendance days as
provided in subclause 19.4(c) of the draft award.

Exclusion of persons engaged to instruct in the areas of music, language, dance etc

Following negotiations, the Associations and the IEUA have reached agreement on the
wording in subclause 4.4(a) of the draft award. Both parties will accept the clause, as
drafted, if the Commission decides to include it in the modern award for teachers.

Exclusion of members of recognised religious teaching order and/or Minister of Religion
and a person engaged for the purpose of religious instruction

The Associations seek to exclude ministers of religion, imams, rabbis, etc. because they
are overwhelmingly jointly engaged by the independent school and the church, mosque
or synagogue. The role of the spiritual leader in the school is to guide students, teachers
and parents (the whole school community) morally and spiritually. On this basis, the
Associations rely upon paragraph 56 of the submission made on 6 March 2009. The
IEUA draft award recognises the need for an exemption as do the draft awards
submitted by NCEC and Livingstones. However, the Associations’ drafting in subclause
4.4(d) is preferred as it more accurately reflects existing provisions and current practice.

Award Flexibility (clause 7)

74.

75.

This clause has been varied in the Associations’ draft award to reflect the Commission’s
decision of 3 April 2009. Other than the addition of “(d) salary sacrifice to
superannuation” in subclause 7.1, the Associations support the Commission’s standard
clause. The Associations rely upon paragraphs 57 to 61 in the submissions made on 6
March 2009.

In further support of the inclusion of salary sacrifice in subclause 7.1, the Associations
wish to note that remuneration packaging is extensive in schools in some states.
Remuneration packaging is not just confined to superannuation. For example, all five
awards made by the Commission applying to Victorian independent schools include a
remuneration packaging clause. A similar clause is included in awards applying to
independent schools in New South Wales. The Associations note that the NCEC and
Livingstones’ draft awards also provide for an individual flexibility agreement to be made
about salary sacrifice to superannuation,

Employment Categories (Clause 10)

76.

Part-time employment

The Associations and the IEUA agree that part-time teachers employed for more than
90% of the hours of a full-time teacher in the independent school will be considered full-
time and paid accordingly. The exception being when the teacher requests to work
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above 90% but less than full-time. In those circumstances, the teacher will be
remunerated for the actual hours worked [see subclause 10.2(a) and (b) of the award].

The Associations point out to the Commission that the IEUA has changed its position
since submitting its draft award on 10 March 2009. The draft teachers’ awards
submitted by the NCEC and Livingstones provide for part-time teachers to be paid for
actual hours worked.

Casual employment

Subclause 10.3 has been revised in the Associations’ draft award following further
consultation with independent schools. The draft award submitted by the Associations
now provides for the engagement of a casual teacher to be extended for up to a term
with the consent of the teacher. The draft awards submitted by the NCEC and
Livingstones recognise the need for flexibility in relation to casual employment because
they do not limit the length of time that a casual employee may be engaged.

The IEUA seeks to limit the engagement of casual teachers to four weeks with the right
to extend for a further four weeks by mutual agreement. This does not meet the needs
of independent schools that are often forced to engage casual teachers at a time when it
is difficult to recruit teachers in particular disciplines. For example, when a Maths
teacher gives notice at the end of Term 4, a few weeks short of the Christmas period. In
these circumstances, the school must recruit so as to have a teacher in front of the class
when school resumes in January. If there are no applications from suitably experienced
teachers, then the school must employ a teacher with less suitable experience until it
can advertise and recruit during the first term of the following year. Educators, parents
and students recognise that changes in teachers can be detrimental during the school
year. The IEUA’s proposal would make it more likely that a school may have to conclude
the engagement of one casual teacher and engage another casual teacher to meet
award requirements.

Fixed term employment

As a result of discussions with the IEUA, the Associations agreed to include a provision
for fixed term employment [see subclause 10.4]. The Associations agree in-principle to
some restrictions on fixed term employment being included in the modern award.
However, the Associations and the IEUA disagree as to the proper drafting of the clause.
The Associations believe the drafting in subclause 10.4 of the draft award is most
appropriate and meets the needs of independent schools.

If the Commission determines that it will not provide for casual teachers to be engaged
for up to one term if agreed by the teacher as submitted in paragraph 78 above, the
Associations rely on subclause 10.4(a)(iii) of the draft award to assist independent
schools to manage their staffing needs in circumstances described in paragraph 79
above.
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Terms of engagement

82. Subclause 10.5 has been varied to better provide for clarity in relation to the
engagement of part-time teachers and teachers engaged on fixed term contracts. The
Associations believe that the IEUA support the provisions of this clause in-principle.

Notice of termination (Clause 11)

83. The Associations rely upon paragraphs 67 to 69 in the submissions made on 6 March
2009. With the exception of the provision for the notice period to be reduced to two
weeks by either party in the first six months of employment. The provision for two
weeks’ notice has been removed by agreement between the IEUA and the Associations.
The IEUA has indicated its full support for the provision in the Associations’ draft award
which provides for seven term weeks’ notice by either party. The Associations note that
the NCEC draft award also provides for seven term weeks’ notice by either party.

Redundancy (Clause 12)

84. The Associations rely upon paragraphs 70 to 72 in the submission made on 6 March
2009. This clause has not been varied and the Associations believe that despite slightly
different wording the provisions of the IEUA draft award are similar to the Associations’
draft award. In particular, the Associations and the IEUA agree with the position in
relation to part-time teachers as provided in subclause 12.6.

Duties of an employee (Clause 13)

85. The Associations rely upon paragraphs 73 to 75 in the submission made on 6 March
2009. In his verbal submission on 17 March 2009, Mr Odgers from the IEUA stated his
view that the definition of a teacher in the Associations’ draft award was too broad and
not specific enough. He wentontosaythat Wg S 2dzad ol yi GKS
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clause 13 in its draft award describes the nature of the role and the span of duties, i.e.,
teaching, administration, review, development and delivery of educational programmes
and co-curricular activities, appropriately and in the proper place in the draft award.

Classifications (Clause 14)
Evidence of qualifications

86. The Associations rely upon paragraphs 76 to 78 of the submission made on 6 March
2009. Subclause 14.2 has been varied to reflect the agreement between the
Associations and the IEUA with regard to the provision of satisfactory evidence of
qualifications and service to be provided by the teacher to the independent school and
the process to be undertaken by the employer if the teacher does not provide
satisfactory evidence upon engagement. While the IEUA’s clause is drafted differently,
the Associations believe they have in-principle agreement with the IEUA to the
provisions in their draft award.
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Incremental Progression

Subclause 14.3 has been varied following consultation with the IEUA and independent
schools and recognition of their need to accommodate the employment of teachers
other than three, four or five year trained. The Associations’ draft award provides for
teachers who are ‘other than three year trained’ to be engaged on a salary equivalent to
90% of Level 1 on the salary scale in the draft award. Incremental progression is
available to such teachers once they have obtained the appropriate qualifications to
allow them to teach in their respective state or territory. The IEUA has indicated its
support for subclause 14.3 of the Associations’ draft award with the exception of
subclause 14.3(c).

The Associations submit that subclause 14.4(b) in the IEUA’s draft award is problematic
and unfair. The clause provides that a teacher who is employed for less than 40% of a
full-time face-to-face teaching load will be required to complete two years of teaching
service for each year of service. The Associations argue that arbitrarily drawing the line
at 40% means that a teacher who works two days per week (0.4) or one day per week
(0.2) will progress at the same rate along the salary scale as a teacher who works 2.5
days per week (0.5). This is nonsensical. The Associations ask the Commission to
provide for incremental progression according to full-time equivalent teaching service
provided in subclause 14.1 of the Associations’ draft award which is currently the case in
all except one state. The Livingstones’ draft award also provides for progression
according to full-time equivalent service.

Minimum Salary (Clause 15)

89.

The Associations rely upon paragraphs 83 to 86 in the submission made on 6 March
20009.

Leadership and District Allowances (Clause 16)

90.

The Associations have not been able to reach consent with the IEUA as to the detail
around leadership and district allowances. The IEUA draft award supports the
Associations’ position. However, they have indicated that they require prescription
around the number of leadership positions in an independent school. The Associations’
reject the IEUA’s position. Due to the varying arrangements in place in independent
schools across the nation it is important that schools have the freedom to determine the
number and type of leadership positions necessary to operate effectively. The
Associations note that the NCEC draft award contains no provision for leadership
allowances and the Livingstones draft award supports the Associations’ position. The
Associations rely upon paragraphs 87 to 89 of the submission made on 6 March 2009.

Travel Allowance (Clause 15.5, IEUA draft award of 10 March 2009)

91.

The Associations oppose the proposal for a travel allowance clause. Awards for teachers
in independent schools normally do not contain a travel allowance clause.
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Payment of Salary (Clause 17)

92.

The Associations rely upon paragraph 90 in the submission made on 6 March 2009.

Superannuation (Clause 18)

93.

94.

95.

96.

97.

In subclause 18.4, the Associations have attempted to list all superannuation funds that
apply in the awards from the states and territories. The list is more extensive than the
list provided by the IEUA.

The clause in Annexure A to this submission has been amended to incorporate Christian
Super. This superannuation fund, although not currently specified in any award, is a
fund selected by employees, particularly in Christian Schools. To not include this fund,
may unnecessarily impact upon Christian school employers who wish to select Christian
Super as a default fund, where the school first commences operation after the specified
date.

The Associations oppose subclause 19.5 of the IEUA draft award (10 March 2009) as the
IEUA seeks payment of superannuation entitlements during a workers’ compensation
claim. Such a provision has not been typical of awards covering independent schools. In
fact, the only award which includes such a provision is the Victorian Independent Schools
C Nurses ¢ Award 2003 [AP821844].

As a matter of course, superannuation is paid whilst an employee is absent from work
on paid leave. For this reason clause 19.5(a) of the IEUA draft award (10 March 2009) is
not necessary, as payment during paid leave is required by legislation.

The Associations rely upon paragraphs 91 to 94 in the submission made on 6 March
20009.

Hours of work (Clause 19)

98.

99.

The Associations rely upon paragraphs 95 to 103 in the submission made on 6 March
2009. However, this clause has been the subject of considerable negotiation. A consent
position has been reached between the IEUA and the Associations that the modern
award should not include prescription on the following matters:

- face-to-face hours, including in the calculation of payment for part-time
employees;

- maximum hours of work per day, week, fortnight, term or six monthly; and
- term dates.

The IEUA has conceded to the preference of the Associations, NCEC and Livingstones for
averaging the ordinary hours over a period of 12 months. This is a departure from the
position taken in their draft award which advocated averaging over a period of 6 months
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100. In light of the agreements outlined above, the Associations have consented to the
inclusion of a maximum of 205 days when teachers will be required by the school to
attend during term and non-term weeks in a school year. Provided that particular
circumstances are excluded from the calculation of the 205 days.

101. The particular circumstances include but are not limited to co-curricular activities,
school-related overseas trips and excursions and the performance of leadership duties
during non-term weeks [see subclauses 19.3 to 19.8 of the Associations’ draft award].

102. It is the Associations’ understanding that the IEUA supports the drafting of clause 19 in
the Associations’ draft award with the exception of subclause 19.4(c). The IEUA’s
objection to this subclause stems from their belief that the exemption should apply only
to the most senior leadership position, i.e., principal or deputy principal. The
Associations argue that limiting the exclusion would make it unworkable. The
Associations reiterate their position that if senior leadership positions such as principal,
deputy principal and head of school are to be included in the modern award it is
imperative that they be excluded from the maximum teacher attendance days
provisions.

103. In his verbal submission on 24 March 2009, Mr Odgers of the IEUA submitted that WA Y
their original submission the IEUA made it clear that they had no objection in principle to
long term averaging for teachers and we said that because we recognised that the
nature of the work not only involves a need to work longer hours at particular times, but
because it would be very difficult to organise schools on the basis of a 38 hour week, and
Y2NB AYLRZNIlIyidtée 06S0FdzaS (KS SEAaGAYy3 ¥
hours f2 NJ U S [ [FNIOBINIVIQ Cigers further states that WA F G KS | 61 NR
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[PN1075].

104. The Associations ask that the Commission be cogniscent of the significance of the agreed
position between the Associations and the IEUA reflected in clauses 19.3 to 19.8 of the
Associations’ draft award. Consensus is that this clause represents a suitable means of
dealing with the issue of hours of work for teachers that meets the needs of both the
independent schools in the sector and the teachers employed by them.

Breaks (Clause 20)

105. The Associations rely on paragraph 104 in the submission made on 6 March 2009. The
drafts awards submitted by the IEUA, NCEC and Livingstones include a similar clause to
that in the Associations’ draft award.

Annual leave (Clause 21)

106. The Associations rely on paragraph 105 in the submission made on 6 March 2009. In
particular the proviso that where annual leave has been re-credited, it should continue
to be taken in non-term weeks, reflecting the particular arrangements in place for
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schools. Annual Leave has not been a contentious issue between the IEUA and the
Associations. The IEUA and Livingstones’ draft awards have pro rata annual leave
clauses that are very similar to the clause in the Associations’ draft award.

Annual leave loading (Clause 23)

107. The IEUA and the Associations have used the same clause in each of their draft awards.
Therefore, the Associations rely on paragraph 110 in the submission made on 6 March
20009.

t SNE2YlFfk/ I NBNR&a fSIFEPS FyR O2YLI aaAiaz2yl as

108. The Associations rely on paragraphs 111 to 113 in the submission made on 6 March
2009. In particular the proviso that where annual leave has been re-credited, it should
continue to be taken in non-term weeks, reflecting the particular arrangements in place
for schools. The Associations, Livingstones and NCEC take a similar position regarding
personal, carers and compassionate leave which is largely to rely on the NES which
provides 10 days per year.

109. In their draft award the IEUA have proposed 15 days. However, they have indicated
their willingness to accept 10 days as per the NES if the Associations concede to the
inclusion of infectious diseases leave in the modern award.

110. The Associations are not willing to concede to the inclusion of infectious diseases leave
as most of the diseases on the list are preventable if the teacher is appropriately
inoculated. The IEUA’s draft clause requires the employee to provide medical evidence
that the employee contracted the disease through a contact at the school and the
disease is evident in the school. It is extremely rare for an outbreak of any of the
diseases listed in the IEUA’s clause to occur in an independent school. There is more
likely to be isolated cases, i.e., a small number of students across the school. It will be
impossible in most cases to determine where the teacher contracted the disease. This is
especially so when considering school communities that are also tightly linked through
their church.

Community service leave (clause 25)

111. The Associations rely on paragraph 114 and 115 of the submission made on 6 March
2009. In particular, the proviso that where annual leave has been re-credited, it should
continue to be taken in non-term weeks, reflecting the particular arrangements in place
for schools.

Public Holidays (Clause 26)

112. The Associations rely on paragraph 116 of the submission made on 6 March 2009. The
draft awards of the Associations, the IEUA and Livingstones include the same provisions
for public holidays including the right to substitute a public holiday or part public holiday
for another day to be taken during term weeks.
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Part 6 —Non Teaching Employees

113.

114.

115.

116.

117.

In the following paragraphs, the Associations

(a) note changes that have been made to the Associations’ draft award since lodged
with the Commission on 6 March 2009;

(b) provide comments about the IEUA’s draft award and submission, as lodged with
the Commission on 10 March 2009, and changes that are expected to be made to
the IEUA draft award following the Commission’s non-government schools
consultation on 24 March 2009 and subsequent communications with the IEUA;
and

(c) provide limited comments about other submissions, such as the submission and
draft award submitted by Livingstones (6 March 2009).

The Associations and the IEUA have met since the Commission’s non-government
schools’ consultation on 24 March 2009 and have exchanged documents for the purpose
of narrowing the differences between their respective positions. Discussions have
proceeded on the basis of developing awards for independent schools rather than for
non-government schools. At the time of lodging this written submission, the
Associations do not have access to the IEUA’s proposed amendments. Therefore,
reference has been made to the IEUA draft award as lodged on 10 March 2009. Further,
the Associations provided some changes for consideration by the IEUA on 22 April 2009.
A response has not been received, which is understood given the tight timeframe.
Therefore, although the Associations refer to their understanding of the IEUA’s position,
it is possible that the draft award to be submitted by the IEUA will be different from that
anticipated.

The Associations have not spent significant time examining the draft award for non-
teaching employees submitted by Livingstones except to note that their draft award is
similar to that of the Associations. In making this observation, the Associations
provided all member schools in Australia with access to draft awards on 13 February
2009. Following consultations with member schools, some changes were made to the
Associations’ consultation drafts prior to lodgement with the Commission on 6 March
20009.

The Associations note that they do not agree with all clauses of the draft awards
submitted by Livingstones or the rationale underlying the clauses.

Attached to this supplementary submission as Annexure B is an updated version of the
Associations’ draft for an Independent Schools General Employees Award 2010. In the
following paragraphs, the clause title and number refer to the clause in the Associations’
draft award for general employees dated 27 April 2009.
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Title (Clause 1)

118. The title of the award proposed by the Associations reflects the industry sector to which
the modern award is expected to apply. It is, however, acknowledged that the coverage
of an award for non-teaching employees of independent schools will determine the title
of the award. Further, it is acknowledged that the Commission determines the coverage
of awards.

Definitions and interpretation (Clause 3)

Employee

Submission | Clause | Clause content

AlSs 3.1 Employee means a person employed as a general employee in
the (industry) other than a person excluded under clause 4.4

[refer also to the definition of general employee in clause 3, as
clause 4.1 which refers back to this definition in 3.1]

IEUA 3 Employee means a person employed by an employee employed
by an employer in the (industry)

Comment

The Associations support the inclusion of their definition, and prefer to define a
general employee in clause 3 whereas the IEUA defines an employee in clause 15,
Classifications.

Non term weeks

Submission | Clause | Clause Content

AlSs 3 Non term weeks means weeks in the school year other than
term weeks and include periods designated as school holidays
for students

IEUA 3 Non term weeks means weeks in the school year other than
term weeks

Comment

The Associations consider that greater specification of non term weeks is necessary to
assist with the definition of term weeks and non term weeks.
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School year

Submission | Clause | Clause content

AlSs 3 School year means the period twelve months from the day
employees are required to attend the school for the new
educational year or the calendar year, as determined by the
school, and includes term weeks and non term weeks

IEUA 3 School year means the twelve (12) months commencing on the
first day that employees are directed to perform duties in a
calendar year

Comment

The Associations consider that the definition of school year, which comprises term
weeks and non term weeks, needs to include the reference to term weeks and non
term weeks.

The IEUA definition could result in a different school year for some employees
employed by the same school. There needs to be a common school year for
employees employed by a particular school.

Coverage (Clause 4)

119.

120.

121.

In clause 4.1, the Associations seek to exclude some non-teaching employees from
award coverage. These exclusions are discussed in the following paragraphs.

Bursar/business manager

The Associations [clause 4.1(c)] seek to exclude a business manager or bursar,
howsoever named. The IEUA adds “who has the autonomous right to hire and dismiss
employees”. The Associations submit that the IEUA’s eligibility rules are not an
appropriate consideration in relation to the coverage of modern awards. Bursars and
business managers are generally excluded from all relevant awards. The Associations
also rely upon paragraph 134 of the submission made on 6 March 2009.

Human resources director or manager

The Associations [clause 4.1(d)] seek to exclude these persons on the basis that such
persons are ordinarily excluded from award coverage. The Associations rely on
paragraph 135 of the 6 March 2009 submission. The Associations include award
coverage for human resources administration personnel. IEUA submission includes all
human resources personnel.
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127.

128.
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Accountant

The Associations [clause 4.4(e)] seek to exclude accountants eligible for membership of
one or more Australian national accounting associations. Accountants are tertiary
qualified and generally excluded from award coverage. For example, paragraph 6.1.3 of
the Victorian Independent Schools ¢ Clerical/Administration Employees ¢ Award 2004
(AW837335] excludes such employees.

Members of recognised religious teaching orders and/or ministers of religion

The Associations [clause 4.4(f)] seek to exclude such persons. The IEUA [clause 4.4(c)]
exclusion appears similar but is quite different in that the IEUA seeks to exclude an
employee who is performing the duties as a member of a religious order. The
Associations wish to exclude persons who are members of a religious order. Such
persons are excluded from award coverage in a number of states and territories. The
Associations’ definition is preferred.

Instructor of students on an individual or group basis

The Associations [clause 4.4(g)] seek to exclude these persons on the basis that they
have not had award coverage in any state or territory. These persons do not teach
classes of students. They are usually engaged to tutor individual students or small
groups of students in music, voice, language, dance or the arts. Some instructors may be
qualified teachers but they are not employed as such. Many instructors will not have a
teaching qualification and may not be tertiary qualified. They will be specialists in a
discipline, such as tutoring in piano, voice production, singing, dance, etc.

As parents decide whether to have a student receive individual instruction, the hours
available may vary from year to year, and sometimes from term to term.

The Associations rely upon paragraph 138 of the submission made on 6 and 24 March
20009.

Livingstones [clause 4.1(f)] support the exclusion.

The IEUA seeks to extend award coverage to these persons. It is noted, however, that
the classification structure in the draft modern award submitted by the IEUA on 10
March 2009 does not include any references to these persons.

Sports coach, assistant or trainer

The Associations [clause 4.4(h)] exclude sports coaches, sports assistants and trainers
from the award on the basis that they have not had award coverage in any state or
territory. Extending award coverage to coaches and trainers could inadvertently cover
the many parents, ex-students and persons with a passion for a particular sport who
undertake duties for schools and receive a minimal payment. They often have
considerable flexibility in their arrangements, including the time that they put into their
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responsibilities. This could result in significantly increased costs for schools and
adversely impact upon the services provided to students.

The Associations rely upon paragraph 139 of the submission made on 6 March 2009 and
upon the submissions made on 24 March 2009. Livingstones [clause 4.1(g)] support the
exclusion in identical terms.

The IEUA seeks to extend coverage to such persons. It is noted, however, that the
classification structure in the draft modern award submitted by the IEUA on 10 March
2009 does not include any references to these persons.

Award flexibility (Clause 7)

132.

133.

134.

135.

136.

The Commission’s award flexibility clause, as specified in its decision of 3 April 2009 is
included as clause 7 of the draft award in Annexure B to this submission. Other than the
addition of “(f) salary sacrifice to superannuation” in 7.1, the Associations support the
Commission’s standard clause. The Associations understand that the IEUA now supports
the inclusion of “(f) salary sacrifice to superannuation”.

The Associations rely upon the submissions made on 6 March 2009 in paragraph 142 to
144.

In further support of the inclusion” (f) salary sacrifice to superannuation” in the award
flexibility clause, the Associations wish to note that remuneration packaging is extensive
in schools in most states. Remuneration packaging is not just confined to
superannuation. For example, all five awards made by the Commission applying to
Victorian independent schools include a remuneration packaging clause. An example of
the clause can be found in clause 16A of the Victorian Independent Schools ¢ School
Assistants C Award 1998 [AW802122].

A similar clause is included in awards applying to independent schools in New South
Wales. Clause 21 (Remuneration Packaging) in the School Support Staff (Independent
Schools) (State) Award 2007 is an example of the standard provision.

The Independenti  { O Kuppdrit $toff (ACT) Award 1999 [Ap785192CRA] includes a
remuneration packaging subclause (6.6) of clause 6 (payment of wages).

Employment categories (Clause 10)

137.

138.

There are a number of differences between the Associations’ clause and the IEUA’s
clause. Further discussions about the content and format of the clause with the IEUA
have resulted in a re-drafted clause (refer to Annexure B). The Associations have taken
the IEUA’s concerns about the drafting and the content of the clause into account.

It is understood from discussions with the IEUA that fixed term employment restrictions
are no longer included in their draft award. By way of explanation, the Associations
oppose the inclusion of fixed term employment arrangements as unnecessarily and
unreasonably restrictive. In some states and territories, fixed term employment
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arrangements for non-teaching employees have never applied, and where they have
applied, generally they have not applied to employees other than those employed in
clerical or classroom support roles. The imposition of such arrangements through a
flexible, modern award would increase the regulatory burden and is not appropriate in a
safety net award.

Stand down in non term weeks (Clause 11)

139.

140.

141.

142.

143.

144.

The Associations have explained their position with respect to the need for stand down
arrangements in paragraphs 159 to 160 of the submission made on 6 March 2009. This
submission was supported by further submissions on 24 March 2009.

The IEUA draft award includes a different approach to managing non-term arrangements
for non-teaching employees. Clause 11.1 of the IEUA’s proposed award (10 March 2009
version) includes a range of arrangements. The arrangements for Category A and D
employees apply throughout the states and territories and accord with the Associations’
approach.

The arrangements for Category C employees apply only in respect of non-teaching
employees employed in Victorian Catholic schools. This arrangement of 50/52 applies
where an employee has four weeks of annual leave and three weeks of unpaid leave
during non term weeks. However, the annual salary is only adjusted to take two weeks
of unpaid leave into account.

The arrangements for a Category B employee apply to Catholic and independent schools
operating in Victoria. This arrangement of 48/52 applies where an employee is entitled
to leave during all non-term weeks, with four weeks’ annual leave incorporated into this
entitlement. The annual salary is adjusted for four weeks of unpaid leave, although the
employee would ordinarily receive between eight and ten weeks of leave, in addition to
annual leave, during the school year.

The arrangements for a Category B employee significantly advantage such an employee
in relation to Category A and Category D employees. There is some comparative
advantage for a Category C employee but not to the same extent. The Associations
disagree with the following statement in paragraph 102 of the IEUA submission, which is
that it is “a flexible model which will not result in any additional costs to employers”.
Clearly, this statement is incorrect. The inclusion of the Category B and Category C
arrangements proposed by the IEUA will give legitimacy to those arrangements. As
such, pressure is placed upon employers to agree to the arrangements, although the
IEUA claims that they are voluntary.

The example in paragraph 103 of the IEUA submission (10 March 2009) is of concern.
The IEUA’s assumptions and calculations are incorrect in relation to the calculation for a
Category D employee. If the annual salary is $35,000, the weekly salary is $671.27, as
the divisor is 52.14 weeks and not 52.18 weeks. Calculating the annual salary for a
Category D employee requires a definite position with respect to the number of weeks
of stand down. Selecting the stand down period as eight weeks (during a 12-week
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school holiday period) would be reasonable. The IEUA calculation has selected ten
weeks and then added in 42/48 of four weeks’ annual leave. Clearly, the calculation is
incorrect.

Irrespective of the errors made by the IEUA, an employee whose salary is adjusted by
48/52 for a period of an additional eight weeks’ leave, in addition to four weeks’ annual
leave, is clearly advantaged when compared to an employee whose salary is accurately
recalculated for a period of eight weeks of leave without pay.

As the arrangement proposed by the IEUA is specific only to Victoria, and, even then, is
not identically applied to non-government schools in that state, the Associations oppose
clause 11.1 of the IEUA draft award (10 March 2009).

Clause 11.2 of the Associations’ draft provides a formula to calculate the adjusted annual
salary for an employee in receipt of stand down arrangements.

The IEUA’s draft clause 11.2 is similar. However, the Associations support separately
identifying annual leave in the formula (refer 11.2(b)). Further, the Associations object
to the transitional arrangement in 11.2(c) of the IEUA draft and to paying for public
holidays during periods of stand down in 11.2(b) (iv) of the IEUA draft.

The award is required to be a safety net award. The IEUA options are more
appropriately addressed through enterprise bargaining. The stand down arrangements
in independent schools operate differently to the stand down arrangements in awards
of other industry sectors. The stand down arrangements in independent schools are
made clear upon engagement. They are regular and predictable as they coincide with
school holidays, where implemented. They are valued by many employees as an
attractive feature of employment, as stand downs generally result in employees not
working part or all of the school holiday period.

Redundancy (Clause 13)

150.

The Associations’ draft clause refers to the “NES period of notice” whereas the IEUA
draft clause 14 refers to the “period of notice”. The Associations consider it appropriate
to refer to the NES.

Classifications (Clause 14), minimum wages (Clause 15) and Schedule A

151.

152.

The Associations provided the IEUA with their proposed draft award on 13 February
20009.

The Associations were not provided with any information about the IEUA’s proposed
classification structure and rates of pay until 10 March 2009. The IEUA has retained the
Associations’ structure for three classification streams but has replaced the remaining
streams with the particular classification structure that applies to Victorian Catholic
schools. The IEUA proposal lacks a rationale.
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153. The Associations note the IEUA’s critical evaluation of the structure in paragraphs 106 to
110 of its 10 March 2009 submission. The IEUA refers to the Racing Industry Ground
Maintenance Award 2010. This award was not used by the Associations. If there are
some employees who have not been appropriately classified, then the Associations are
more than willing to discuss their classifications with the IEUA and/or the Commission.
There is a willingness to make adjustments to ensure that employers and employees
have a classification structure that is user-friendly. Developing a classification structure
on an industry basis, where there has not been one in place previously, was a complex
exercise.

154. Following the Commission’s non-government schools’ conference on 24 March 2009,
the Associations met with the IEUA on 1 April 2009. Whilst the Associations continued
to support an industry-based structure, the Associations offered to consider any
proposal from the IEUA to modify the classifications and/or rates of pay. It was
understood that the IEUA intended to provide a proposal in response. On 22 April 2009,
the IEUA advised that it had not been possible to allocate resources to developing a
proposal.

155. The Associations oppose the structures provided by the IEUA to the Commission on 10
March 2009.

156. The IEUA has adopted the structure from the Victorian Catholic Schools and Catholic
Education Offices Award 1998 [AP801922] (the Victorian Catholic structure) (refer
Schedule B of the IEUA draft award, 10 March 2009) for some employees and adopted
the structure put forward by the Associations for three classification streams: preschool,
child care and outside school hour care employees, boarding supervision services
employees and school operational services employees (refer Schedule A of the IEUA
draft award, 10 March 2009). It is difficult to understand why the Associations’
proposed structure is acceptable for some employees and not for others.

157. The Victorian Catholic structure has been developed specifically for Catholic school
employers in Victoria. The concerns with this structure from the Associations’
perspective are as follows:

(a) Number of increments: The IEUA clause includes a significant number of
increments, ranging from five to eight increments, in Levels 2 to 6. It is
recognised that the award will apply to classifications of employees in some
states and territories whose conditions of employment have not previously been
provided by awards. In some awards, there is a minimum rate of pay per
classification. It is unreasonable, inappropriate and potentially costly, to impose
a structure with a high number of increments, based upon service, in a modern
award, particularly where such structures have not applied in the past.

(b) Overlapping classifications: The classifications overlap in terms of their rates of
pay. This approach lacks clarity for employers and employees.
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Typical activities: The list of typical activities for each classification is extensive
and detailed rather than being indicative. The list is indicative of a job description
particular to one employer rather than a guide to classifying a position.

Number of levels: The IEUA structure has six levels rather than the eight levels
suggested by the Associations. The Associations submit that the additional two
levels will be relevant to some larger schools.

Rates of pay: The IEUA rates of pay vary from $28,380 to $48,933 per year. The
Associations’ structure proposes rates of pay from $28,390 to $53,440, which
incorporate the two additional levels.

Potential cost increases: The Victorian Catholic structure, if placed in a modern
award for the non-teaching employees of independent schools, would result in
increases due to overlapping classifications and increments. It is, in effect, a
structure that suits the operations of one school system employer. It bears little
relationship to a minimum rates structure and does not withstand comparisons
with other awards where the work is similar. When attempting to classify
positions, there is potential to classify a position at more than one level, which
may result in disputes.

158. Schedule B of the IEUA draft award (10 March 2009) kept the eight levels and rates of
pay proposed by the Associations but provided classifications only for six levels. There
are some differences in the descriptors adopted by the IEUA.

159. The Associations’ submit that their proposed classification structure is comprehensive,
comparable with other relevant sectors, relatively straightforward and easier to use,
particularly with the classification grid provided in Schedule A. Whilst it will require all
employers in all states and territories to reclassify employees from the commencement
of 2010, a minimum rates structure, with one minimum rate of pay per classification
level, will be simpler for both employers and employees. The amount of time that
reclassification will require will be significant without having two entirely different
classification structures in the one award, with increments in one structure but not in
the other.

Junior employees (Clause 16)

160. The Associations, following discussions with the IEUA, have no objection to junior
employees being restricted to Levels 1 and 2 of the classification structure. Levels 1 and
2 are the two levels below the tradesperson classification. Clause 16 in Annexure B has
been redrafted to reflect this restriction upon employment arrangements for junior
employees.

Allowances (Clause 18)

161. The IEUA has placed the allowances in Schedule D of its draft award.
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The following paragraphs comment upon the allowances and the changes that have
been made to the Associations’ draft award of 6 March 2009.

Higher duties allowance (18.1)

Where a higher duties allowance applies in schools, it is usual for the allowance to apply
after the higher level position has been undertaken for more than five days. The IEUA
has supported this position (D.2, 10 March 2009).

Following further discussions with the IEUA, the Associations have retained the
allowance on these terms for most employees. An alternative arrangement has been
included for school operational services employees. The higher duties allowance will
apply where the higher duties are performed for one day or more. It is recognised that
such an employee may undertake higher duties in the absence of the supervisor.

It is understood that the IEUA will be proposing that a higher duties allowance apply to
school operational services employees where they perform higher duties for two hours
or more. The Association opposes the IEUA position for the following reasons:

(a) except in the largest schools, it is unusual for an employer to require an
employee to undertake higher duties unless the higher level employee will be
absent from the workplace for some time;

(b) a higher duties allowance does not apply in most states and territories to all
employees; and

(c) an allowance for a day is administratively simpler than an allowance for two
hours.

Uniform/protective clothing (18.2)

The Associations and the IEUA agree upon the content of the clause with one exception.
It is understood that the IEUA will be proposing a payment where the employee works in
wet clothing. Such an allowance does not commonly exist in awards applying to
independent schools. The Associations oppose the allowance of a provision relating to
working in wet weather, as stated in D.9 of the IEUA draft award (10 March 2009).

Meal allowance (18.3)

The Associations have redrafted the allowance so that the primary position is the
provision of a meal, which accords with the relevant award provision in almost all states
and territories, where a provision exists.

It is understood that the IEUA agrees with the meal allowance provision.
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Vehicle allowance (18.4)

This allowance reflects the Commission’s standard provision. The provision of a vehicle
allowance has been variable across the states and territories. The provision of a vehicle
allowance at this rate will be a significant cost imposition upon some employers in some
jurisdictions.

Sleepover allowance (18.5)

The Associations have amended this subclause. The amended subclause is in Annexure
B to this submission.

The Associations rely on paragraphs 190 to 192 of the 6 March 2009 submission.
Following discussions with the IEUA, the Associations have agreed that an employee
who is required by the employer to undertake work during a sleepover will be paid at
the rate of 150%, provided that the minimum payment is for 30 minutes and not one
hour, as will probably be sought by the IEUA.

Any disruption to sleep is by way of a necessity to meet a duty of care requirement to
students or to respond to an emergency.

The Associations reiterate that a sleepover allowance does not currently apply to most
boarding supervision services employees, with the result that the provision of a
sleepover allowance will increase costs to employers.

On-call and re-call allowances (18.6)

Following discussions with the IEUA, the Associations have redrafted this provision. It is
understood that 18.6(a) and 18.6(b) are agreed. However, the Associations propose to
exempt employees who are entitled to a sleepover allowance and employees provided
with accommodation by the employer. These employees are provided with
accommodation in order to be able to undertake the particular position of employment.
The payment of an on-call or re-call allowance would be unreasonable in the
circumstances.

First aid allowance (18.7)

It is understood that the first aid allowance provision is agreed to by the IEUA. The
provision, as varied, is included in Annexure B to this submission.

Tool allowance (18.8)

The content of this provision is agreed. However, sentence order is not agreed. As the
majority of employers provide tools, the Associations prefer to specify that the tool
allowance is paid only where the employer does not provide the tools.
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Following discussions with the IEUA, the Associations have included a provision dealing
with accommodation for caretakers. It is understood that the IEUA agrees with the
contents of the provision.

District allowances (18.10)

The Commission’s standard clause has been included.

Adjustment of expense related allowances (18.11)

The Associations have included the Commission’s standard clause.
Other allowances

The IEUA draft award includes a toilet cleaning allowance. This is not a typical allowance
in awards applying to independent schools. The Associations oppose the inclusion of a
toilet cleaning allowance.

Payment of wages (Clause 19)

181.

It is understood that the IEUA supports the Associations’ clause, with one exception.
The Associations oppose the intention of the IEUA to require wages where currently paid
fortnightly, to be restricted to never being changed. Over the years, employers in most
states and territories, but not all, have been permitted to pay fortnightly, four-weekly or
monthly. The more frequent the payroll, the greater the cost for employers and the
greater the workload for relevant staff members. It is unreasonable for a modern award
to restrict changes that may improve efficiencies, where these have not previously been
available. Where the timing of wage payments is changed in schools, it is implemented
with significant notice and with arrangements to assist employees who have regular
payments that may be affected.

Superannuation (Clause 20)

182.

183.

184.

The Associations rely upon their previous submissions on 6 and 24 March 2009.

In subclause 20.4, the Associations have attempted to list all superannuation funds that
apply in the awards from the states and territories. The list is more extensive than the
list provided by the IEUA.

The clause in Annexure B to this submission has been amended to incorporate Christian
Super. This superannuation fund, although not currently specified in any award, is a
fund selected by employees, particularly in Christian Schools. To not include this fund,
may unnecessarily impact upon Christian school employers who wish to select Christian
Super as a default fund, where the school first commences operation after the specified
date.
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The Associations oppose clause 21.5 of the IEUA draft award (10 March 2009) as the
IEUA seeks payment of superannuation entitlements during a workers’ compensation
claim. Such a provision has not been typical of awards covering independent schools. In
fact, the only award which includes such a provision is the Victorian Independent Schools
C Nurses ¢ Award 2003 [AP821844].

As a matter of course, superannuation is paid whilst an employee is absent from work
on paid leave. For this reason clause 21.5(a) of the IEUA draft award (10 March 2009) is
not necessary, as payment during paid leave is required by legislation.

Supported wage system (Clause 22)

187.

The Associations have included the Commission’s provision from its 3 April 2009 decision
in Schedule B to the draft award (refer to Annexure B to this submission).

National training system (Clause 23)

188.

The Associations have included the Commission’s provision from its 3 April 2009 decision
in Schedule D to the draft award (refer to Annexure B to this submission).

Exemption (Clause 24)

189.

190.

Following discussions with the IEUA, the Associations have varied this clause (refer to
the draft award in Annexure B of this submission). It is understood that the IEUA
supports the clause in the Associations’ draft award.

In support of the clause, the modern award, when made, will contain safety net rates of
pay, which, for some employees, are much lower than the actual rates of pay. The
modern award will cover employees, who have management roles and have been
exempt from award coverage in some states and territories. Therefore, it is considered
that the exemption clause proposed by the Associations is reasonable in the
circumstances.

Ordinary hours of work (Clause 25)

191.

192.

193.

As stated in the Associations’ submission of 6 March 2009, a span of ordinary hours is
not typical for all employees of all schools in all states and territories. The Associations
rely upon paragraphs 209 to 215 of that submission. The Associations’ position is that
imposing a highly defined span of hours where such a span has not previously existed is
not reflective of a modern award or of current practices in independent schools.

The IEUA draft award (10 March 2009) seeks to impose highly defined spans for ordinary
hours for all non-teaching employees.

The Associations and the IEUA have since discussed this clause. An agreed position has
not resulted. The Associations have, however, amended clause 25 (refer to Annexure B
to this submission).
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The underlying rationale for this variation is as follows:

(a) a 12-hour span is reasonable for some employees. A 12-hour span is reflected in
many awards. A 12-hour span accommodates a range of working patterns, where
a span of hours has not previously existed;

(b) a span of hours is not relevant for some employee classifications in schools, as
these employees have been employed to work at non-standard times. For
example, employees engaged to supervise students in boarding houses,
caretakers (who are usually provided with on-site accommodation) and some
employees engaged to provide operational services, such as catering for boarding
students and cleaning. The spans of hours that have applied to these employees
have ranged from being non-existent (Victoria) to limited regulation (Western
Australia and New South Wales); and

(c) span of hours arrangements, where implemented, need to be fairly simple for
employers and employees to follow. It is submitted that the IEUA clause (10
March 2009) is too complicated, as well as being unreasonably restrictive and
expensive, in the context of the current specification of the ordinary hours of
work.

It is submitted that the clause now included in the Associations’ revised draft is
reasonable in the circumstances. To impose other arrangements would have a
significant cost impact upon schools and possibly upon their capacity to continue to
providing boarding facilities, before and after school care and some school programs, for
example.

It is submitted that the capacity to vary the span the of hours by one hour, which may be
at either end of the span or split between the starting and finishing times of the span of
hours provides a flexibility which is reasonable and important. This provision would only
operate with the consent of the majority of employees in the classification stream or the
individual employee, as appropriate to the circumstances.

Subclause 25.4 is needed, as it necessary to deal with circumstances where a part-time
employee agrees to work additional hours or additional weeks. Such a situation is not
uncommon in schools. It is submitted that payment for these additional hours of work
at a casual rate of pay is appropriate, as it ensures that the employee receives
compensation for all hours worked and the employer is not required to make
adjustments to part-time employment fractions and leave entitlements.

In subclause 25.4, the part-time employee’s hours of work will generally be averaged,
with the salary annualised and paid in regular instalments throughout the period of
work. It may also be necessary to deal with a situation where a part-time employee and
an employer have agreed that the hours of work are not averaged and the salary is not
annualised.
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Rostered days off (Clause 26)

199.

200.

201.

Following discussions with the IEUA, the Associations have included a provision dealing
with rostered days off for employees who work 19 days, with a paid day of leave, in
every 20 day period.

This work arrangement is not prevalent in schools, although it does apply to some
employees providing school operational services. Such an arrangement can only be
accommodated by larger schools, with a significant complement of staff in a particular
operational area.

It is understood that the IEUA clause in its revised draft award will be similar, with
potentially one exception. Subclause 26.9 of the Associations’ draft award provides for
mutual agreement when determining the rostered day off, provided it is subject to the
needs of the workplace. On occasions, due to absences or other leave arrangements, it
may not be possible to allow for mutual agreement. The duty of care owed by schools
to students must remain a consideration.

Minimum breaks between periods of duty (Clause 27)

202.

203.

204.

205.

The Associations acknowledge that a minimum ten hour break between shifts is a
relatively common provision, although not in most awards applying to independent
schools. Accordingly, the Associations have inserted a new clause into its draft award
(refer to Annexure B)

In inserting this provision, which would apply to the majority of employees, the
Associations seek exemptions for some employees. The exemptions are listed in
subclause 27.3. The exemptions are sought to replicate current arrangements and to
recognise that a ten hour break is of lesser relevance when the employee is provided
with accommodation (at no cost to the employee), where the employees are engaged to
perform duties both before or after school or where there are shifts for boarding
supervision services employees, which cannot provide a minimum ten hour break.
Boarding supervision services employees are generally not rostered for duties during the
day or at night time, which means they get significant rest periods.

In the subclause, an exemption is also sought for employees who attend school camps or
excursions. From time to time, an employee attending a school camp or an overnight
excursion cannot be given a ten hour break. To provide the break would require more
employees to attend the school camp or overnight excursion, which may have a
significant cost impact upon an employer. For example, a student with a disability may
attend a school camp and may need assistance with personal hygiene, getting in/out of
bed and getting dressed but with no other activities. To provide two people to
undertake this care during a school camp would unnecessarily increase costs to the
employer.

The Associations refer the Commission to the comments made in relation to shiftwork
(clause 30) later in this submission.
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Breaks (Clause 28)

206.

207.

The Associations’ clause allows for employees and employers to agree to take a meal
break later than five hours after commencing work. There are some very small schools
in remote locations where it is difficult to provide meal breaks at particular times, due to
meeting the duty of care to students. For this reason, the Associations’ subclause 28.1
differs from the IEUA clause (10 March 2009)

In relation to rest breaks, not all awards relevant to non-teaching employees include rest
breaks. It is understood that subclause 28.2 is supported by the IEUA.

Overtime (Clause 29)

208.

209.

210.

211.

The Associations rely upon paragraphs 218 to 221 of the submission dated 6 March
20009.

Since making the submission of 6 March 2009, the Associations have agreed that
overtime on a Saturday should be at the rate of 150% for the first three hours and 200%
thereafter.

In clause 29.1 of the Association’s draft award, the inclusion of the words “outside of, or”
have been added.

The Associations refer the Commission to the comments made in relation to shiftwork
(clause 30) in this submission.

Shiftwork (Clause 30)

212.

213.

214.

Since lodging the submission and draft award with the Commission on 6 March 2009,
the Associations have reviewed and revised their position regarding the associated areas
of shiftwork (clause 30), sleepover allowance (subclause 18.5), rostering (clause 31),
minimum breaks between periods of duty (clause 27), penalties (clause 32) and ordinary
hours of work (clause 25). The modifications to the clauses have regard to existing
practices and entitlements, recognising that these vary between the states and
territories. The clauses, as drafted in the revised award attached as Annexure B to this
submission, are reasonable and appropriate in the context of the diverse arrangements
that exist currently.

In independent schools, shiftwork in its traditional sense only applies to boarding
supervision services employees. These employees may be required to work, as part of
their normal working hours, rotating or permanent shifts, which fall outside the usually
accepted spread of hours for day shift employees. As indicated previously in this
submission, practices are uniform across the states and territories with respect to the
arrangements that apply to these employees.

Equally, there is a wide range of other practices regarding employee attendance that
may be required from time to time, which should not inadvertently (or purposefully) be
regarded as shiftwork, with the consequent penalty arrangements. Therefore, although
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the Associations attempted to fit the potential working arrangements into a fairly
traditional and standard shiftwork model, a further review has indicated that it does not
work well. A standard shiftwork model would displace current arrangements with
significant and immediate cost impacts upon employers. It is also the Associations’ view,
having considered matters carefully during our recent review, that the use of a
traditional shiftwork model to manage these practices creates a number of drafting
difficulties which cannot be resolved. The Associations have sought to address some of
these arrangements through clauses on rostering and rostered days off and a
substantially modified clause on ordinary hours.

The Associations recognise that it is reasonable for employees, other than professional
employees and senior managers, to receive additional compensation by way of overtime
or by way of a penalty payment for working at night. Therefore, the Associations have
modified the overtime clause (clause 29) to provide for overtime payments for work
outside of ordinary hours, introduced a penalty for evening and night time work and
modified the penalty for working on weekends.

The Associations understand that in many school boarding houses, a boarding
supervision services employee is

(a) rostered to work in the evening after school, possibly from 3.30/4.00pm to
10.30/11.00pm;

(b) sleepover in the boarding house (10.30/11.00pm to 7.00/7/30am); and

(c) rostered to work prior to students leaving the boarding house for the school day
(7.00/7.30am to 8.30/9.00am)

From a shift perspective, this arrangement of the hours of work is logical and time-
efficient. From a standard shiftwork perspective, it is unusual. An employee may work
two or three consecutive days but would not work five consecutive days. Awards
currently allow these arrangements to occur, where awards specify the minimum
conditions of employment. It is reasonable to allow the current arrangements to
continue.

Many other school employees also are engaged to perform duties both before school
and after school but not during school time. These include bus drivers, out of school
hours care employees, child care employees and kitchen and catering staff in school
boarding houses. Generally, these employees are not currently regarded as shiftworkers
and are not entitled to any penalties for minimum breaks or broken shifts. The
Associations submit that this is fair and reasonable and should remain.

Rostering (Clause 31)

219.

The Associations have now specified the rostering arrangements in a separate clause
(clause 31). This clause deals with all rostering arrangements and not just those applying
to shiftwork.
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220. For the reasons stated under the above paragraphs dealing with shiftwork, the
Associations consider that the rostering arrangements replicate reasonable
arrangements that will not have a significant adverse impact upon too many
independent schools in the states and territories.

Penalties (Clause 32)

221. For the reasons stated under the above paragraphs dealing with shiftwork (clause 30),

the Associations have placed all arrangements dealing with penalties into a separate
clause.

Annual leave (Clause 33)

222.

The clause is similar to that of the IEUA clause. The IEUA has included a rate to
annualise leave loading. The rate should be 1.3426%, as in the Associations’ draft
award, rather than 1.346%. Both draft awards refer to a school year of 52.14 weeks,
which means the annual increase to salary would need to be 1.3426%. The IEUA has
used 1.346% which relates to 52.18 weeks in a year.
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223.

224,

The Associations have referred to the NES. The IEUA has included a transitional
provision in its draft clause. The transitional provision in clause 29.5 of the IEUA draft
award (10 March 2009) is not supported.

In clause 29.6 of the IEUA draft award (10 March 2009), there is a provision providing
infectious diseases leave. This provision has been in Victorian awards for many years,
dating from when such diseases were prevalent. A similar provision is in some South
Australian awards. The clause is rarely, if ever, accessed by employees. It is not a
common clause and does not apply in any other states and territories or to all
employees of schools in Victoria or South Australia. On this basis, the clause has no
place in a modern award. Its inclusion is opposed.

Public holidays (Clause 35)

225.

226.

227.

The Associations have amended this clause (refer to Annexure B of this submission).

Following discussions with the IEUA, the Associations have revised the subclause dealing
with the substitution of public holidays. This subclause now reflects the provision in
federal awards applying to Victorian independent schools, for example. Schools have
traditionally substituted public holidays for religious observance days. The capacity to
continue these substitution arrangements is vitally important to the adherents of faiths
that observe days other than those of the Christian religion. In this situation, the
substitution arrangements apply to the whole school.

Substitution of public holidays is also important in situations where schools have a
residential campus or operate a boarding facility. For example, all Year 9 students may
attend a residential campus for a term in a location remote from the main school
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campus. Observing a day that falls during term time, such as Melbourne Cup Day,
Labour Day, Queen’s Birthday or Anzac Day is difficult. It would mean closing the
campus, returning the students and employees to their homes and then bringing them
back on the day after the public holiday. It is equally difficult in respect of a school’s
boarding facility. @ The capacity to make individual rather than whole school
arrangements is important for these situations. This means that only the employees
employed at the residential campus or in the boarding facility would be subject to the
substitution arrangements.

228. The same provision is in the federal awards applying to Victorian independent schools
and has worked well over many years.

229. It is understood that the IEUA continues to oppose subclause 35.4 of the Associations’
clause. The Associations submit that this clause is appropriate. This notice provision is
a standard provision in many awards, including the federal awards applying to Victorian
independent schools. The taking of an additional day adjacent to a public holiday,
without reasonable excuse such as illness, has a detrimental and adverse impact upon a
school’s duty of care in terms of student management and upon a school’s capacity to
meet educational program requirements.

Other Clauses in IEUA draft award (10 March 2009)
Long service leave (IEUA clause 30, 10 March 2009)

230. The Associations oppose the inclusion of a long service leave clause as long service leave
is specified by the NES. The Act currently maintains the status quo, which means that
the transitional provision proposed by the IEAU is superfluous.

Parental leave (IEUA clause 33, 10 March 2009)

231. In relation to parental leave, the Associations opposed the transitional provision. The
awards of most states and territories contain the standard parental leave provisions for
unpaid parental leave. The IEUA is seeking to retain the paid parental leave provisions of
NAPSAs in New South Wales.
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